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The Federal Constitutional Court decisions: ,,the right to be forgotten I”
and ,,the right to be forgotten 11" — the expectation of increased cooperation
with the concurrent need to maintain independence

Summary

The article discusses the decisions “Right to be forgotten I” and “Right to be forgotten 11" of 6
November 2019 by the Federal Constitutional Court, which redefine the relationship of
cooperation between the Federal Constitutional Court and the European Court of Justice in
the area of fundamental rights. The Court has decided for the first time that where EU
fundamental rights take precedence over German fundamental rights, the Court itself can
directly review, on the basis of EU fundamental rights, the application of EU law by German
authorities.

In the first part, the article presents the previous system, including the precedence of
application of EU law and its exceptions (ultra-vires review; identity review), as well as the
controversial question of the interpretation of Article 51 (1) of the Charter of Fundamental
Rights, which is decisive for the applicability of the fundamental rights under the Charter. The
focus is on the constitutional background of the German Basic Law for the protection of
fundamental rights in the European multi-level system.

Against this background, the second part of the article presents the facts and reasons
for the decisions “Right to be forgotten I” and “Right to be forgotten 11”. This is followed by
an analysis of the consequences of these decisions for the protection of fundamental rights
and cooperation between the European Court of Justice and the Federal Constitutional Court.
In particular, the way in which fundamental EU rights can now be enforced before the Federal
Constitutional Court is described in greater detail.

The concluding part provides an overview of the open questions, risks and
opportunities of this approach. Here the article illustrates the significant impact of the two
decisions on dogmatic and procedural matters.
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