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Gloss to the judgment of the Supreme Administrative Court of December 9,
2022, file ref. I OSK 555/20 — inadmissibility of reassessment of the facts in
nullity proceedings and validation of the maintenance debtor’s behavior in

the case of recognizing him as evading maintenance obligations

Summary

The gloss is devoted to the problem of the admissibility of validating the maintenance debtor's
behavior in the proceedings to recognize him as evading maintenance obligations in the light
of the provisions of the Act of 7 September 2007 on assistance to persons entitled to
maintenance. It also deals with the essence of the proceedings regarding the annulment of the
decision. Although the court of first instance did not allow such a possibility, the analysis
carried out in the paper shows that there are legal grounds for this. The paper concludes that
if, after the explanatory proceedings are completed, but before the decision is issued, the
maintenance debtor reconsiders and consents to a maintenance interview with him and for a
declaration of assets to be taken from him, the public administration body should take these
circumstances into account when making a decision. There was criticism of the thesis that
allowing for the validation of behavior contradicts the purpose of the introduced solutions
aimed at mobilizing debtors to fulfill their obligations towards those entitled to maintenance.
It is pointed out that such an approach from the authorities may have further undesirable
consequences, as the effect of issuing a decision on the above-mentioned subject is to initiate
separate proceedings regarding the suspension of a driving license. The study also analyzes
the way in which the premises for initiating the above proceedings are understood, proposing
a different understanding of them. It was concluded that the positive and negative premises
for initiating proceedings should be understood by the authority in a functional manner. The
position of the Supreme Administrative Court was deemed correct, namely that in nullity
proceedings the assessment made by the authority concerns only the examination of whether
the decision being contested is affected by one of the defects specified in the Code of
Administrative Procedure.
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