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Once more about the procedure and consequences of the withdrawal of the
Al certificate. Gloss to the judgment of the Court of Justice of the
European Union of 16.11.2023 in case C-422/22

Abstract

ZUS’s withdrawal of the Al certificate regarding an employee delegated to work in the EU
resulted in practical problems related to including this employee in the appropriate social
security system of the place of work. As a result, in its jurisprudence the Supreme Court
formulated a controversial requirement to precede the withdrawal of the Al certificate by
ZUS by agreeing with the institution of the place of work on retroactive subjection to the
applicable legislation. This position, which is assessed critically in the literature, was rejected
by the Court of Justice of the EU in its judgment of November 16, 2023, C 422/22. The Court
found that Articles 5, 6 and 16 of Regulation (EC) No 987/2009 must be interpreted as
meaning that the institution that issued an Al certificate which, following a review on its own
initiative of the evidence on which the issue of that certificate is based, finds that evidence to
be incorrect, may withdraw that certificate without first initiating the dialogue and
conciliation procedure laid down in Article 76(6) of Regulation (EC) No 883/2004 with the
competent institutions of the Member States concerned with a view to determining the
national legislation applicable. The subject of the gloss is an approving discussion of this
judgement.
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